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I. INTRODUCTION
Death affects us all. Barring medical miracles, none of us will escape it, and most of us will witness the passing of numerous relatives, friends, and acquaintances over our lifetimes. Perhaps an elderly grandfather will pass away after years of slow decline into and endurance through Alzheimer's Disease, requiring medically supplied nutrition and hydration.
1 Perhaps a neighbor, a Jehovah's Witness, will pass away after refusing a blood transfusion, acceptance of which is against his faith.
2 A good friend's motherin-law may exist in a vegetative state, non-communicative and non-cognitive, 3 yet sustained by medically-supplied nutrition and hydration for years before dying. 4 Just as the medical conditions of all those people will vary, so too may their preferences for treatment near the end of life. All of them have the right to refuse even life-sustaining treatment, not just under the common law but also under state and federal constitutional law. 5 If they are able to understand and appreciate the situation and voice their own preferences at the time such refusal becomes an issue, they have nearly carte blanche liberty to exercise their autonomy to refuse it. 6 Yet if they depend on documents executed in accordance with state advance directive statutes to ensure that their wishes are followed when they are unable to do so, they risk having their wishes ignored, 4. See generally In re Browning v. Herbert, 568 So. 2d 4 (Fla. 1990) (involving an elderly woman receiving nutrition and hydration for years after a stroke). The Browning court used, and the applicable Florida statute uses, the term persistent vegetative state, but medical personnel use the term persistent vegetative state differently from legal sources in many circumstances. Id. Technically, a persistent vegetative state is a precursor to the irreversible permanent vegetative state, but the law generally uses persistent vegetative state to refer to both. See Cerminara, supra note 3, at 602 n. 29. This article will use the more general term vegetative state throughout, with the understanding that whatever term the law uses, it is likely that the person in a vegetative state in any given case has been deemed to be in an irreversible condition. See generally id. even if they properly executed the documents. 7 While protecting autonomous, anticipatory medical decision making, the statutes also impose limitations on complying with patients' instructions in the name of safeguarding state interests.
This article demonstrates that state legislatures must recognize and rectify the conflict they have created by imposing such triggering conditions. First, it examines states' efforts to facilitate autonomous end-of-life decision making through advance directive statutes. Then it proposes amending those statutes to align the law with medical ethics by eliminating specified physical triggering conditions burdening the exercise of patients' rights to refuse life-sustaining treatment.
II. ADVANCE DIRECTIVE STATUTES: MEMORIALIZING PATIENT DECISIONS FOR FUTURE IMPLEMENTATION
State legislatures enact advance directive statutes to regulate the exercise of citizens' pre-existing common-law and constitutional rights to make their own medical decisions. The statutes are not sources of rights; instead, they codify and regulate the exercise of citizens' liberty to control their own bodies and shape their own destinies. 8 California enacted the first advance directive statute in 1976; now all states have enacted them in a variety of forms. 9 Many incorporate physical triggering conditions, which can thwart patients' wishes. 10 
A. The Advance Directive Spectrum
Advance directives vary greatly, but they have one common distinctive feature: They become effective only if and when patients cannot make medical
See, e.g., J. Clint Parker & Daniel S. Goldberg, A Legal and Ethical Analysis of the Effects of Triggering Conditions on Surrogate Decision-Making in End-of-Life
Care in the US, 28 HEC F. 11, 13-14 (2016) (describing a case in which a child did not meet the triggering conditions of the North Carolina advance directive. Her parents and medical team all agreed that withdrawal of ventilator support was ethically and morally appropriate, but hospital risk management personnel argued that withdrawal would violate North Carolina law because the child did not meet either of that state's statutory physical triggering conditions). That case differs from those at issue in this article because the child in that case did not, and indeed could not have, executed a valid written advance directive. Written advance directives are not required for withdrawing treatment, but the case for withdrawal regardless of whether the triggering conditions are met is even stronger in a case in which a patient has executed a written advance directive.
8. See MEISEL ET AL., supra note 1 § 7.03[A], at 7-31, § 7.03 [B] , at 7-33; see also id. § 7.03 [B] , at 7-33-34 (explaining most, if not all, advance directive statutes themselves state that they are not the sources of the rights, but are merely the path to exercise those rights; a citizen's rights are far broader than those stated within the statutes).
9. Advance directives can be either oral or written, 13 but most people think of written documents when hearing the term. Indeed, there is some advantage to putting wishes in writing. In some states, for example, doing so will establish a presumption that those wishes are to be followed.
14 There are also drawbacks, however, to writing lengthy instructions about numerous treatments, diseases, and conditions; being too specific about which treatments should be withheld or withdrawn, for example, can improperly imply that a treatment omitted from the document must be started or continued. 15 A common way to categorize advance directives is to consider them as giving instructions or appointing a person to speak after the declarant cannot.
16
Among written documents, an instructional advance directive is the type of document commonly known as a living will: a document in which a person sets forth her wishes to guide end-of-life medical treatment after she has lost decision-making capacity. 17 In a proxy directive-variously called a durable health care power of attorney, a health care surrogate designation, or a proxy designation, among other names-the patient appoints a trusted person to speak on her behalf when she has lost the capacity to do so. 18 Without drafting documents, a person instead could verbally instruct her family or friends about those treatment preferences, appoint one or more of them to carry out her wishes, or both. This article focuses specifically on patients who have executed written advance directives, leaving similar issues faced by those who have not done so for another day. 
B. Statutory Limitations and Their Purposes
Importantly for purposes of this article, in addition to requiring incapacity before advance directives become effective, many state statutes include language requiring that a patient be in a particular physical state as a condition precedent to operation of an advance directive. 20 For example, Missouri statutes provide that a living will becomes operative only when the patient is in a "terminal condition." 21 The Pennsylvania statute states that a living will is effective when a patient is in an "end-stage medical condition" or "permanently unconscious." 22 The Florida Legislature has specified three physical triggering conditions: (1) "terminal condition," (2) "end-stage condition," and (3) "persistent vegetative state." 23 with their wishes. A written advance directive is not required to refuse treatment, and in fact those with written advance directives are far from a majority of Americans. Jaya K. . Missouri defines a "terminal condition" as being "an incurable or irreversible condition which, in the opinion of the attending physician, is such that death will occur within a short time regardless of the application of medical procedures." Id. § 459.010(6).
22. 20 PA. CONS. STAT. § 5443(a) (2012). In Pennsylvania, an "end-stage medical condition" is:
An incurable and irreversible medical condition in an advanced state caused by injury, disease or physical illness that will, in the opinion of the attending physician to a reasonable degree of medical certainty, result in death, despite the introduction or continuation of medical treatment. Except as specifically set forth in an advance health care directive, the term is not intended to preclude treatment of a disease, illness or physical, mental, cognitive or intellectual condition, even if incurable and irreversible and regardless of severity, if both of the following apply:
(1) The patient would benefit from the medical treatment, including palliative care.
(2) Such treatment would not merely prolong the process of dying. Id. § 5422. A patient is "permanently unconscious" when:
A medical condition that has been diagnosed in accordance with currently accepted medical standards and with reasonable medical certainty as total and irreversible loss of consciousness and capacity for interaction with the environment. The term includes, without limitation, an irreversible vegetative state or irreversible coma. Id. 23. FLA. STAT. § 765.302(1) (2016). Florida defines a "terminal condition" as "a condition caused by injury, disease, or illness from which there is no reasonable medical probability of recovery and which, without treatment, can be expected to cause death;" an "end-stage condition" as "an irreversible condition that is caused by injury, disease, or illness which has resulted in progressively severe and permanent deterioration, and which, to a reasonable degree of medical SAINT LOUIS UNIVERSITY JOURNAL OF HEALTH LAW & POLICY [Vol. 10:67 Such statutory physical triggering conditions can add an extra layer of complexity to some patients' end-of-life care. On one hand, statutory forms incorporating those physical triggering conditions restrict application to only some patients. 24 On the other hand, a patient's advance directive can differ from the terms of her state's statute; such differences are common and the advance directive perfectly valid in some, if not all, states because advance directive statutes are not the source of the right to refuse treatment. They merely facilitate the exercise of pre-existing common-law and constitutional rights to do so. 25 Some state statutes even explicitly remind citizens of the validity of advance directives other than those created by completing statutory advance directive forms.
26 Some non-statutory directives incorporate different physical triggering conditions, while others do not name particular physical conditions at all. Some may include physical triggering conditions but internally define those triggering conditions differently from the way the applicable statute defines them. In such a case, the issue becomes whether medical professionals should follow the patient's stated wishes or still should require that the patient meet the legal definition of one of the state's physical triggering conditions because the statute requires that condition be present for the statutory advance directive to take effect. 27 As a result, it is possible for a patient in Florida to have a valid living will that simply provides that she wants "to refuse any and all efforts to artificially prolong her life," without including any physical triggering conditions at all.
28
It is also possible for a Jehovah's Witness to have a valid living will saying probability, treatment of the condition would be ineffective;" and a "persistent vegetative state" "a permanent and irreversible condition of unconsciousness in which there is: (a) the absence of voluntary action or cognitive behavior of any kind; [and] (b) an inability to communicate or interact purposefully with the environment." Id. § 765.101(22), (4), (15 Fla. 1990 ). In Browning, the Florida Supreme Court explained that under the Florida Constitution, the only "viable challenges to her guardian's decision to implement those wishes would have included:" she changed her mind; she executed the document under conditions that invalidated it; or she reasonably could regain competency. Other evidence, including evidence that she did not meet a statutory physical triggering condition "generally would have been irrelevant to the only issue to be decided-the patient's wishes." Id. at 16-17. that he "absolutely, unequivocally, and vehemently" refuses blood transfusions "under any circumstances, regardless of [his] health condition," 29 although the applicable statute includes two physical triggering conditions. 30 In these circumstances, the bioethics response to the question of whether caregivers should forego treatment in accordance with the patients' wishes would be affirmative, but risk management's response likely would be resoundingly negative. 31 In other words, the very statutes intended to facilitate patients' obtaining the care they wish, and no more care than they wish, thwart the efforts of those who have done all that their lawyers and doctors have advised them to do to memorialize instructions for end-of-life care after their incapacity.
III. INCORPORATING ETHICS TERMINOLOGY INSTEAD OF PHYSICAL TRIGGERING CONDITIONS INTO STATE STATUTES TO BETTER EFFECTUATE PATIENT WISHES
Such physical triggering conditions have multiple purposes. The presence of a written advance directive with a patient who satisfies at least one of the statutory physical triggering conditions incorporated within it serves as an assurance of legality when satisfied. 32 If a patient exists in a condition specified in the statute, then physicians and other health care professionals involved in withholding or withdrawing care at the end of life have a shield against liability and potential administrative sanction. 33 Going one step further, one could view statutory physical triggering conditions as "demarcat[ing] a line between legal and illegal activities," 34 thus similarly providing a shield against liability, this time criminal rather than civil.
Importantly, a patient's failure to exist in one of the statutory physical triggering conditions does not imply that treatment must begin or be continued.
Because most statutes state that they are not intended to preempt common law rights, the failure of a particular patient to fit these definitions does not necessarily mean that life-sustaining treatment may not be forgone, but only that it may not be forgone pursuant to an advance directive drafted in conformance with the statute. Such a patient's failure to meet one of the triggering conditions, however, does mean that withholding or withdrawal of treatment is problematic for facility risk-management personnel and some risk-adverse physicians.
36
Underlying the inclusion of physical triggering conditions in statutes are valid and important state interests in preserving life and protecting the vulnerable. 37 It is easy to understand the perceived threat of a slippery slope if a legislature overtly approves withholding or withdrawing of life-sustaining treatment from incapacitated patients in any physical condition.
38 Some persons with disabilities, given historical discrimination against and lack of understanding of that state of being, would be especially concerned.
39 Some elderly persons and members of some racial and ethnic minority groups may have similar concerns. 38. U.S. DEP'T OF HEALTH AND HUMAN SERVS., OFFICE OF DISABILITY, AGING, AND LONG-TERM CARE POL'Y, ADVANCE DIRECTIVES AND ADVANCE CARE PLANNING FOR PEOPLE WITH INTELLECTUAL DISABILITIES 9-10 (2007) (quoting advocacy groups arguing that "[t]he courts, the political system and the general public must not allow policy to develop that will devalue any individual, no matter what the extent of that individual's disability or incapacity").
39. See id. at 7-10 (recounting data regarding discrimination and lack of understanding). See also id. at 17 (referencing that there are:
overriding concerns about under-treatment for serious medical conditions due to: − devaluation of and lack of respect for the lives of people with disabilities; − negative attitudes of health care professionals and the public, including overly pessimistic perceptions of quality of life and misconceptions about life satisfaction; and − lack of access to care and services based on discrimination, cost concerns, and environmental barriers.) 40. Both the elderly and African Americans can point to such a history of discrimination. In the 1980s, then-Governor Richard D. Lamm of Colorado famously stated that elderly people with terminal illnesses had a "duty to die and get out of the way" rather than undergo life-prolonging treatment. but they should use ethics terminology instead of diagnostic or prognostic terms to do so because the intended limitation of advance directives to persons in certain physical conditions is unconstitutional. 43 Moreover, using physical triggering conditions to represent the edge of the slippery slope is unrealistic, ethically problematic, and vague. States should eliminate them, substituting language focusing on patient goals and values to better reconcile the law with medical ethics.
A. The Unconstitutionality of Specified Physical Triggering Conditions as Limitations on the Exercise of the Right to Refuse Life-Sustaining Treatment
Any discussion of unconstitutionality must, of course, begin with the identification of a constitutional right. Thereafter, depending on the strength of the right in question, the argument must switch to consideration of the strength of the interests the state is seeking to advance with its regulation of that right. Because most statutes state that they are not intended to preempt common law rights, the failure of a particular patient to fit these definitions does not necessarily mean that life-sustaining treatment may not be forgone but only that it may not be forgone pursuant to an advance directive drafted in accordance with the statute. Careful drafting of advance directives might avoid these statutory limitations. 44. Although some contexts require specification of whether a patient merely lacks some capacity or is fully incompetent, in this setting, both terms are used to describe "those individuals unable to make medical decisions on their own behalf." Kathy L. Cerminara Crucially, Cruzan did not involve a patient with decision-making capacity (a competent patient). Nancy Beth Cruzan was not competent to make her own medical decisions, as she had lain in a vegetative state for years after an automobile accident that left her without oxygen for at least twelve minutes. 48 Against that backdrop, having assumed the existence of a competent patient's constitutional right, the Court in Cruzan addressed petitioners' argument that "an incompetent person [Nancy] should have the same right [to refuse lifesustaining treatment] as is possessed by a competent person." 49 The Court neither agreed nor disagreed. Instead, it conflated the existence of the right with the ability to exercise the right, saying:
The difficulty with petitioners' claim is that in a sense it begs the question: An incompetent person is not able to make an informed and voluntary choice to exercise a hypothetical right to refuse treatment or any other right. Such a 'right' must be exercised for her, if at all, by some sort of surrogate. Although we think the logic of the cases discussed above would embrace such a liberty interest, the dramatic consequences involved in refusal of such treatment would inform the inquiry as to whether the deprivation of that interest is constitutionally permissible. But for purposes of this case, we assume that the United States Constitution would grant a competent person a constitutionally protected right to refuse life-saving hydration and nutrition. 
Id. (emphasis added). The Court in
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Dissecting the Court's conflation is important, for it demonstrates the difference between the facts at issue in Cruzan and the focus of this article. It was inaccurate to see Nancy Cruzan as not having made a choice because she had left behind oral advance directives, which her parents were attempting to honor. 51 But thinking carefully about the emphasized language leads to the conclusion that the Court believed that a person without a written advance directive (like Nancy) had in fact not yet made a choice regarding end-of-life treatment. To maintain its focus on those who have executed written advance directives, this article will not challenge that belief, although it seems inconceivable that all of the millions of Americans lacking written advance directives have failed to make decisions about their end-of-life preferences. 52 Rather, the importance of the assumption reflected in the emphasized language is that in contrast to the class of incompetent patients before the Court in Cruzan, there exists no rational argument that the class of incompetent patients at issue in this article, those who have written advance directives, have failed to make their own choices regarding end-of-life care. As noted earlier, advance directives are intended to memorialize a choice a patient has already made to facilitate the fulfillment of her previously determined wishes. 53 Patients with written advance directives, who are the only patients at issue in this article, have already chosen when they were competent, and they have memorialized their decisions for others to implement. 54 Such a patient had the constitutional right to make the anticipatory choice when she made it, and now the surrogate decision maker's job is to implement the patient's decision.
Indeed, the Cruzan Court noted that it did not face "the question whether a [s]tate might be required to defer to the decision of a surrogate if competent and probative evidence established that the patient herself had expressed a desire that the decision to terminate life-sustaining treatment be made for her by that individual." 55 LIFE 125, 126 (2014) . The data set forth in that groundbreaking report, in fact, demonstrated that many more Americans had discussed care preferences with loved ones than had executed advance directives. Id. at 127 tbl. 3-1; see also Lozada Tirado v. Flecha, 2010 WL 446020, at *11 (P.R. Offic. Trans. 2010) (a surrogate is "an additional instrument to guarantee that a patient's wish to accept or refuse medical treatment is respected even when he or she is unconscious") (emphasis added).
53. Justice O'Connor and the Court appear to be discussing proxy directives in these quotations. Recall that advance directives can either leave instructions, appoint someone to act for the patient after she has lost decision-making capacity, or both. 58 Either way, the patient with an advance directive has already made a decision about her end-of-life treatment choices; she may have decided what she wanted and did not want and left instructions to that effect, or she may have decided whom she trusted to speak for her after she lost capacity and provided that person's name for others. She also may have done both in one document. 59 She has already made important end-of-life choices, choices she had a constitutional liberty interest in making and having carried out.
Moreover, the patient's right to so decide is fundamental. Since addressing the liberty interest in end-of-life decision making in two important cases in the 1990s, 60 the U.S. Supreme Court has interpreted the same right, the Due Process interest in liberty, in an expansive way in a series of decisions relating to sexual relationships and marriage.
61 A patient's interests in bodily control and the ability to safeguard her dignity through end-of-life decision making are at least as important as the decision to marry. These interests closely resemble decision making about "procreation, contraception, family relationships, child rearing, and education."
62 Like those matters, the question of when a patient believes her life support should be withheld or withdrawn the first case in which we have been squarely presented with the issue whether the United States Constitution grants what is in common parlance referred to as a "right to die." We follow the judicious counsel of our decision [ Moreover, "as patients are likely to select a family member as a surrogate, . . . giving effect to a proxy's decisions may also protect the 'freedom of personal choice in matters of . . . family life.'" 64 As the Court recently explained in Obergefell v. Hodges, the Constitution extends beyond the enumerated rights in the Bill of Rights to guarantee these types of choices: "personal choices central to individual dignity and autonomy, including intimate choices that define personal identity and beliefs."
65 Thus, liberty is more than mere freedom from physical restraint, although that freedom certainly is an important part of the interest. 66 Both the liberty of choice and the liberty of avoiding physical restraint play important roles in the end-of-life care of those stricken with serious illness.
One may argue that the Constitution protects warring rights in these situations-that due process seems to be at odds with itself in these cases because the liberty to refuse treatment will ultimately result in loss of life. At the root of liberty, however, is "the right to define one's own concept of existence, of meaning, of the universe, and of the mystery of human life." 67 The refusal of life-prolonging treatment, which intrudes upon a patient's bodily integrity, permits a patient to both determine the boundaries of her existence and free herself from physical restraint in the form of that treatment. In that setting, an unduly expansive view of the right to life can diminish the right to liberty to a level below that which is constitutionally guaranteed. 63 . Id. 64. Cruzan v. Dir., Mo. Dep't of Health, 497 U.S. 261, 292 (1990) (O'Connor, J., concurring) (citation omitted); see also id. at 341 (Stevens, J., dissenting) (noting that dying traditionally takes place at home, as part of a fundamental and "private realm of family life which the state cannot enter," and as an incident of "liberty to make the decisions and choices constitutive of private life"); id. at 341 n. 12, 344 (referencing a "special relationship between the patient and the physician" and an interest in how others will think of oneself after death).
65. The Obergefell Court instructed:
The identification and protection of fundamental rights is an enduring part of the judicial duty to interpret the Constitution. That responsibility, however, 'has not been reduced to any formula.' Rather, it requires courts to exercise reasoned judgment in identifying interests of the person so fundamental that the State must accord them its respect . . . . History and tradition guide and discipline this inquiry but do not set its outer boundaries.
68
The depth and breadth of liberty protected by Obergefell and the approach the Court used to identify a fundamental right in that case demonstrate that the right to refuse life-sustaining medical treatment is located firmly within the range of "interests of the person so fundamental that the State must accord them its respect." 69 Not only does that right have a strong and long history of respect, 70 but it also displays "essential attributes . . . based in history, tradition, and other constitutional liberties inherent" within it.
71
Part of the history and tradition of the fundamental federal constitutional right to refuse life-prolonging treatment is a long legal history of state constitutional protection of that same right. While not the focus of this article, state constitutional law, in addition to revealing a historical basis for the federal constitutional right, separately provides a strong weapon to use in guarding against the use of physical triggering conditions in state advance directive statutes to thwart patients' wishes. Some state constitutions are more clear and expansive in their constitutional protection of liberty interests as a substantive due process matter than the U.S. Supreme Court has interpreted the Federal Constitution to be.
In 2010, for example, the Supreme Court of Puerto Rico ruled that physical triggering conditions in Puerto Rico's living will statute were unconstitutional under the Puerto Rican and the U.S. Constitutions. 72 The Puerto Rican Constitution, according to that court, "enshrines the cardinal principle of the inviolability of human dignity." 73 It also "recognizes the right to privacy and the right to the protection of law against abusive attacks on the honor, 68 . Obergefell, No. 14-556, slip op. at 10 (citation omitted [T]he concept of privacy encompasses much more than the right to control the disclosure of information about oneself. "Privacy" has been used interchangeably with the common understanding of the notion of "liberty, and both imply a fundamental right to self-determination subject only to the state's compelling and overriding interest.
81
Recognizing that individuals' rights to physical and psychological freedom from coercion in decision making are "deeply rooted in our nation's philosophical and political heritage,"
82 that court has held: "We can conceive of few more personal or private decisions concerning one's body that one can 74 85 By announcing that Missouri could rightfully assert an "unqualified interest" in protecting life, not just an interest in protecting life of a certain sapience, the Cruzan Court implied that the state interest in preservation of life can be compelling even if the life of the patient in question consists of only heartbeat and respiration. 86 Yet, while a state interest can be compelling, it cannot be absolute. Life and liberty must ultimately balance, without reducing decision-making freedom to an unacceptably low level.
The Cruzan Court viewed the requirement that the petitioners produce clear and convincing evidence of the patient's stated desire to refuse that particular treatment under those particular circumstances as "a procedural safeguard to assure that the action of the surrogate conforms as best it may to the wishes expressed by the patient while competent."
87 It decided that Missouri had not violated the Constitution by imposing a heavy burden of proof because " [t] he choice between life and death is a deeply personal decision of obvious and overwhelming finality. We believe Missouri may legitimately seek to safeguard the personal element of this choice through the imposition of heightened evidentiary requirements." 88 In other words, Missouri could impose evidentiary hurdles in the name of ensuring that the decision to withhold or withdraw treatment was in fact the patient's own decision, in a 87. Cruzan, 497 U.S. at 280. 88. Id. at 281. Specifically, the court held that Missouri could decide such protections were necessary to: (1) ensure that patients are being abused by the decision-maker through removal or withholding of treatment, (2) make up for the fact that the judicial proceeding approving the withdrawal/withholding might not be adversarial, and (3) preserve life, in which it could assert an "unqualified interest," not one that wanes when the patient gets sicker and the bodily invasion grows. Id. at 281-82. These are all state choices, within the state's power. But they are not required; they are merely permissible. Id.; see also id. at 309 (Brennan, J., dissenting) ("As the majority recognizes, [citation omitted], the question is not whether an incompetent has constitutional rights, but how such rights may be exercised.").
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case in which the patient had not appointed her own surrogate. If a patient with capacity makes the decision before losing capacity, however, fewer safeguards are necessary. Physical triggering conditions are not necessary; what is necessary is an inquiry into whether there is evidence that the patient's previous choice should not apply to the facts at hand. As the Florida Supreme Court has stated regarding that state's constitutional right: "A competent individual has the constitutional right to refuse medical treatment regardless of his or her medical condition."
89
States also have interests in protecting vulnerable populations. 90 The Cruzan Court did not discuss such populations specifically as it acknowledged a state interest in "legitimately seek[ing] to safeguard the personal element of this choice."
91 It did, however, explicitly recognize a state interest in protecting patients with no family members or friends to speak for them and those with family members who do not have their best interests at heart, especially in the medical decision-making setting, which is not always (or even often) adversarial. 92 A few years later, in a different end-of-life decision-making context, the Court more specifically described populations that states may wish to protect as "including the poor, the elderly, and disabled persons."
93 There, it agreed that a state statute prohibiting physician aid in dying 94 could serve an interest in protecting such "disadvantaged persons" from being coerced into making certain end-of-life decisions. 95 For the sake of completeness, although criminal statutes prohibiting physician aid in dying differ greatly from civil statutes permitting citizens to memorialize their end-of-life treatment wishes, this article will consider all of those groups because both types of statutes relate to medical decisions about the end of life.
In advance directive statutes, physical triggering conditions are intended to serve as fences, preventing a tumble down the slippery slope. If only those who satisfy the triggering conditions may have life-sustaining treatment withheld or withdrawn, then the reasoning goes that there is no risk that persons in other 89 . In re Browning, 568 So. 2d at 10; see also Wardle, supra note 31, at 869 n. 7 (arguing that Florida's statute is unconstitutional under Browning for this reason).
90. Cf. Washington v. Glucksberg, 521 U.S. 702, 721 (discussing a different context, physician aid-in-dying).
91. Cruzan, 497 U.S. at 281. 92. Id. 93. Glucksberg, 521 U.S. at 731. Deciding a withholding/withdrawal case, the Florida Supreme Court in Browning seemed to address this interest when it addressed the "'very legitimate concern' that the 'right to die' could become a license to kill." In re Browning, 568 So. conditions, especially those society undervalues, will have their life-sustaining treatment withheld or withdrawn against their wishes.
96
Concern about the slippery slope is especially important in light of the disability critique of mainstream bioethics and law. 97 History provides ample evidence that persons with disabilities, like those of other minority groups, have experienced discrimination. Just as African Americans may respond, even if subconsciously, to a collective memory of Tuskegee with present-day mistrust of the medical system, 98 so too may persons with disabilities feel the legacy of past mistreatment in Nazi Germany's Action T4 when anticipating how today's medical decision-making laws will affect them. 99 (The concerns do not differ fundamentally from those motivating federal regulations governing treatment of infants born under a certain weight (the so-called "Baby Doe" regulations). 100 To the extent that persons with disabilities perceive mainstream bioethics and most lawmakers as harboring such prejudices against them, the presence of physical triggering conditionsrequiring that a patient be in one of a few physical states-is assurance that
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life-sustaining treatment will not be withheld or withdrawn from them because of their disabilities. Persons with disabilities point out, accurately, that persons without disabilities tend to underestimate the quality of life persons with disabilities ascribe to their own lives. 101 The use of the unfortunate label "vegetative" to describe a lack of cognition has led at least one person with disabilities to protest that she was not "a cabbage, an onion, . . . a cob of corn."
102 Some argue that it is difficult to predict one's own beliefs when in a future state of disability because the capacitated person who executes an advance directive is not the same person who lies incapacitated at the time that advance directive is operationalized.
103
Countering that evidence and argument, however, is evidence indicating otherwise. For example, a recent major study of cancer patients and their caregivers reveals that, if anything, caregivers want to give more aggressive treatment than patients would choose (other than pain control). 104 A person who is in a vegetative state may present a more troubling case than a cancer patient because the vegetative-state patient is not necessarily near the end of life and does not experience the severe, untreatable pain many cancer patients experience. But recall also that this article is only considering people who have Similar reasoning applies to the poor and the elderly, two other vulnerable populations the Supreme Court has addressed in the context of end-of-life decision making. History may counsel that society be on guard against exploitation and discrimination, 107 but that does not justify denying persons within those populations the right to refuse life-sustaining treatment even if they are not in precisely the physical condition(s) a legislature envisioned in its advance directive statute. Given that this article addresses only persons who have executed written advance directives, persons who feel vulnerable due to disability, old age, racial or ethnic minority status, or poor economic circumstances can be as specific as they like about the physical triggering conditions they wish to put in place to protect themselves. The choice is theirs, to be expressed in their own advance directives if they wish to and are able to execute a written advance directive; it is not the state's choice to apply to everyone by inclusion in a statute.
Other answers to these dilemmas lie partly in existing law and partly in the proposal at hand. First, as to existing law, heightened evidentiary standards and third-party (judicial) review serve as safeguards against decisions being made inconsistently with patient desires.
108 Second, this article does not suggest that the law should dispose of all triggering conditions. Rather, as discussed below, it suggests that the law should cease focusing simplistically on specified physical triggering conditions and instead should spotlight the real matter in question: patient intent. fundamental. Limiting the exercise of that right to instances in which incompetent patients lie in certain specified physical triggering conditions neither serves a compelling state interest nor is sufficiently narrowly tailored to withstand scrutiny. Even on the facts of Cruzan, with an incompetent patient lacking a written advance directive, four Justices would have invalidated as unconstitutional the high burden of proof Missouri had imposed to protect the patient. 110 When the patient in question has expressed her wishes in an advance directive, the presence of the advance directive is "significant" 111 and serves itself to protect the patient. In that situation, efforts to uphold state interests by limiting exercise of the right to patients in particular, simplistically expressed, physical conditions are unnecessary and unconstitutional.
B. Additional Support for the Substitution of Ethics Language for Physical Triggering Conditions in Advance Directive Statutes
The above analysis demonstrates that incorporating specified physical triggering conditions into advance directive statutes is unconstitutional. No one intends to authorize withholding or withdrawal of life-sustaining treatment in a setting in which a patient would not want that withholding or withdrawal. At the same time, however, a legislature may not limit the right to refuse to cases in which patients suffer from particular physical triggering conditions. Rather, the key inquiry is whether the patient lies in a condition in which that patient did not want treatment. Specifying physical triggering conditions for advance directive operation is a poor proxy for an investigation into patient intent.
Substituting patient-intent focused language for the current specification of physical triggering conditions will reframe the inquiry to consider patient concerns as a focal point. Reframing the inquiry in that fashion will encourage debates about more meaningful matters than the physical condition(s) that particular state believes justify withholding or withdrawal of life-sustaining treatment.
Such substitution of focus on patient intent for a focus on a state's chosen physical conditions enhances the involvement of a previously unmentioned safeguard against going down the slippery slope: the medical profession. Physicians' ethical codes obligate them to concentrate on patient intent rather than statutory physical triggering conditions. 112 The Council on Ethical and Judicial Affairs (CEJA) of the American Medical Association (AMA) advises its members that in considering-along with a surrogate-whether to carry out the wishes expressed in a patient's advance directive, the first task is not to determine whether the patient's condition meets any statutory physical triggering condition. Instead, the task is to determine whether the patient is in a physical condition specified in that advance directive, if any is specified. 113 In the absence of a stated physical condition in the advance directive, AMA member physicians are to rely on evidence of "the patient's values, goals for care, and treatment preferences."
114 There are only three situations in which the CEJA advises AMA member physicians that they should seek an ethics consult: (1) when the surrogate and the health care team cannot agree; (2) in the absence of a ready, willing, and able surrogate; and (3) What is ethical may not be legal, and vice versa, but in this case, the law's addition of specific triggering conditions on top of the medical profession's ethical obligation to honor patient wishes is not only contrary to medical ethics but also contrary to the patient's constitutional right to have her wishes prevail. Parker and Goldberg even argue that imposing triggering conditions is "an intrusion by the state into the patient-physician relationship." 119 Those two physicians note:
The medical profession has an interest in preventing the premature death of patients-an interest at least as strong as the state's since preventing the premature death of patients is arguably one of the fundamental, defining goals of the medical profession. Acting in the best interest of patients is a defining characteristic of what it means to be a medical professional . . . .
120
Some statutory triggering conditions do not even properly reflect the medical judgments being applied at the bedside now (as opposed, perhaps, to when they were drafted). Most, if not all, states that incorporate a vegetative state triggering condition use the term persistent vegetative state, but it is likely that none of them actually mean the state should be persistent. They mean the state should be permanent. 121 The neurological definitions of the terms persistent vegetative state and permanent vegetative state rely on temporality; a person in a persistent vegetative state cannot be said to be in a permanent vegetative state until either three months or a year has passed, depending on the cause of injury. 122 As another example, under the terms of the Tennessee statute, persons with terminal illnesses include those in persistent vegetative states. 123 Yet, because persons in vegetative states can live for decades, neurologists do not consider them to be terminally ill. 124 In addition, scientific advances are teaching us that terms that seem definitive and exact may not be so clear. Recent research with functional magnetic resonance imaging, for example, shows us that a vegetative state diagnosis may not reflect the condition state legislatures envisioned. 125 That research is in early stages, but the overall point is that as technology advances, SAINT the precise meaning of certain labels may change, yet patients' views of when they know "it's the end" probably do not change, whatever "it" is called.
126
Other options that better honor both patient rights and medical ethics could include eliminating specified physical triggering conditions in favor of language such as "a condition from which there can be no recovery" to preserve the edge of the slippery slope. A person may choose to state simply that she wishes to refuse life-sustaining treatment when she "would find continued existence unbearable if she were able to experience it," and then trust a surrogate to know when that point is. Statutory language could read something like this example, adapted from a portion of the Pennsylvania statute:
Except as specifically set forth in an advance health care directive, [the document] is not intended to preclude treatment of a disease, illness or physical, mental, cognitive or intellectual condition, even if incurable and irreversible and regardless of severity, if both of the following apply: (1) The patient would benefit from the medical treatment, including palliative care. (2) Such treatment would not merely prolong the process of dying.
127
States alternatively may wish to protect those with intellectual or cognitive disabilities by including statutory language specifically prohibiting the operation of advance directives for withholding or withdrawal of lifesustaining treatment from patients "who are mentally incapacitated but physically are in good health."
128
The final suggestion this article will offer is that instead of relying on physical triggering conditions, a state could require as part of its advance directive completion process that the person executing the directive complete and attach one of a variety of validated advisory documents. These documents are worksheets created to facilitate advance care planning by presenting scenarios and seeking information about the patient's goals and values. 129 Physicians are urged to use these sorts of worksheets in counseling patients on end-of-life decision making; until recently, the AMA CEJA recommended that its members, when engaging in advance care planning with their patients, "make use of advisory as well as statutory documents . . . . Advisory documents should be based on validated worksheets, thus ensuring reasonable confidence that preferences for end-of-life treatment can be fairly and 126. For example, being in a minimally conscious state may be "horrifying" to some people, while " [o] In sum, rather than serving state interests in shorthand fashion through reference to physical triggering conditions instead of patient intent, statutory advance directive language should more closely match the fruits of clinicians' advance care planning efforts.
This approach to statutory drafting, although perhaps seeming less certain than use of specified medical conditions, is more descriptive and thus more precisely targeted. Such language is clearer than the specification of physical triggering conditions because those conditions often are not as definitive as they sound. Florida's definition of terminal condition is "a condition caused by injury, disease, or illness from which there is no reasonable medical probability of recovery and which without treatment, can be expected to cause death."
131
In Missouri, a terminal condition is "an incurable or irreversible condition which, in the opinion of the attending physician, is such that death will occur within a short time regardless of the application of medical procedures."
132 A patient in either of those conditions, however, is terminally ill so as to obtain Medicare payment for hospice services when he or she "has a medical prognosis that his or her life expectancy is [six] months or less if the illness runs its normal course." 133 The question is what the person executing an advance directive thinks terminal illness is, and she probably does not examine statutory definitions. The situation in which patients wish to refuse continued treatment is a matter of "I know it when I see it," and each person knows it when she sees it for herself. This approach also would account for the reality of conversational English. Rather than categorizing specific physical conditions as acceptable or unacceptable, persons expressing their end-of-life wishes make statements like they "never want[] to be that way,"
134 "[d]on't do to me what you did to your mother," 135 or I don't "want to spend [my] life lying in bed and looking at the wall."
136 "The right to be free from unwanted medical attention is a right to evaluate the potential benefit of treatment and its possible consequences according to one's own values and to make a personal decision whether to subject oneself to the intrusion."
137 When a patient has taken the time and trouble to do that, and to memorialize the decision in writing, the state should 130 not impose its views of whether the patient is in a condition meriting withholding or withdrawal of treatment by specifying physical conditions that must be satisfied to give effect to the patient's advance directive.
IV. CONCLUSION
Advance directives are instruments of personal preference regarding endof-life medical treatment. Both persons who have and those who have not set forth their preferences in writing are entitled to have their wishes govern their end-of-life medical care. Especially when they have done so, however, the state has no role in determining when they can refuse treatment. State determinations that only persons in one or more physical triggering conditions may refuse life-prolonging treatment are inconsistent with the U.S. Constitution and unwise for a variety of reasons.
Rather than continue this poor policy practice, states should amend their advance directive statutes to more closely reflect the result of clinicians' advance care planning processes. As many already have with Physician Orders for Life-Sustaining Treatment, 138 states should recognize and honor the foundation of all end-of-life medical decision-making law: patient wishes. Doing so is natural and appropriate because one of the state interests in playone that has received less and less attention in the area of withholding or withdrawing treatment over the years-is maintenance of the integrity of medical ethics. It is difficult to imagine a better way to honor and ensure the integrity of medical ethics in this area than by using medical ethical constructs to focus on patient intent rather than determinations of the presence of a particular physical triggering condition. Just as the earliest reported appellate court decision regarding withdrawal of life-sustaining treatment looked to medical ethics as a guide, 139 so should the law now, a few generations into the development of written advance directives. Doing so will improve end-of-life care and serve as an expression of a more caring medical and legal culture. 140. SHEPHERD, supra note 24, at 179 (recommending a focus on respect and care in end-oflife decision-making).
